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DECISION ON PETITION FOR REVIEW OF SAFETY RATING 

1. Background 

This matter comes before the Federal Motor Carrier Safety Administration 

(FMCSA) on a January ] 5, 2009, petition by Hershel Hooven dba H.E. Hooven 

(Petitioner), for administrative review of a conditional safety rating, pursuant to 49 CFR 

385.15. The conditional rating was assigned following a compliance review of Petitioner 

completed on October 19, 2008. It became effective on or about January 19, 2009. 

The procedures for assigning a safety rating at the conclusion of a compliance 

review are set out in Appendix B to part 385. As pertinent, ratings are assigned for each 

of six factors, if applicable. The ratings for these individual factors then determine a 

carrier's overall safety rating according to a Safety Rating Table.1 

The ratings for factors one through five are assigned based on violations of acute 

regulations and patterns of noncompliance with critical regulations.2 A pattern of 

noncompliance with a critical regulation exists when the number of violations equals 10 

percent or more of the instances examined. The rating for the vehicle factor (factor four) 

1 Appendix B to 49 CFR part 385, section III. A.(b). 

aThese regulations are identified in Appendix B to 49 CFR part 385, section VII. 
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also takes into account the carrier's vehicle ont-of-service rate. The rating for factor six, 

recordable accident rate, is determined by the number of recordable crashes per million 

vehicle miles traveled by the carrier. 

A carrier is assessed one point for each violation of an acute regulation or each 

pattern of noncompliance with a critical regulation."5 The carrier will be rated 

unsatisfactory in a rating factor if the acute and/or critical violations for that factor total 

two or more points. It will be rated conditional in a factor if the acute and/or critical 

violations equal one point. Under the Safety Rating Table, an unsatisfactory rating in any 

single rating factor will result in an overall conditional rating, even i f the ratings in all 

other factors are satisfactory. 

Petitioner's conditional safety rating resulted from an unsatisfactory rating for 

rating factor three (operational). It was assessed two points for this rating factor based 

upon a pattern of noncompliance with 49 CFR 395.8(e), which prohibits false reports of 

records of duty status. Petitioner contends that one of the alleged false records of duty 

status, involving an August 10, 2008, trip from Tulsa, Oklahoma to York, Indiana, was 

not false because the trip mileage calculator relied upon by F M C S A to establish the 

violation incorrectly represented the actual mileage between these points. 

2. Decision 

The compliance review found five violations of § 395.8(e) based on 30 records 

checked, a violation rate of approximately 17 percent.4 Even if Petitioner is correct that 

3 However, patterns of noncompliance with critical regulations in 49 CFR Pail 395 are 
assessed two points, in accordance with Appendix B to 49 CFR Part 385, section II. (h). 
4 Although Petitioner did not include a copy of the compliance review with its petition, a 
copy was obtained through FMCSA's Electronic Docket Management System and has 
been placed in the docket. 
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the August 10, 2008, record of duty status was not false, the violation rate would be 

reduced to approximately 13 percent. This violation rate would still exceed the 10 

percent threshold necessary to establish a pattern of noncompliance with a critical 

regulation. Therefore, removal of the August 10, 2008, violation would not change 

Petitioner's conditional safety rating. Consequently, Petitioner has failed to demonstrate 

that F M C S A committed error in assigning its safety rating. 

Accordingly, // Is Hereby Ordered, the petition for administrative review filed by 

Hershel Hooven dba H.E. Hooven is denied. 

Assistant Administrator 
Federal Motor Carrier Safety Administration 

Date 



FMCSA-2009-0028 

CERTIFICATE OF SERVICE 

This is to certify that on this day of , 2009, the undersigned 
mailed or delivered, as specified, the designated number of copies of the foregoing 
document to the persons listed below. 

Elizabeth R. Pollock, Esq. One Copy 
Beckett & Webber, P.C. U.S. Mail 
P.O. Box 17160 
Urbana, IL 61803-7160 

Peter W. Snyder, Esq. One Copy 
Trial Attorney U.S. Mail 
Office of Chief Counsel (MC-CCE) 
Federal Motor Carrier Safety Administration 
19900 Governors Drive, Suite 210 
Olympia Fields, IL 60461 

Darin G. Jones, Field Administrator One Copy 
Midwestern Service Center U.S. Mail 
Federal Motor Carrier Safety Administration 
19900 Governors Drive, Suite 210 
Olympia Fields, IL 60461 

Steven M . Mattioli One Copy 
Illinois Division Administrator U.S. Mail 
Federal Motor Carrier Safety Administration 
3250 Executive Park Drive 
Springfield, IL 62703-4514 

Docket Operations Original 
U.S. Department of Transportation Personal Delivery 
1200 New Jersey Avenue SE 
Room W12-140 
Washington, DC 20590 


